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Fair Housing Basics

What is Fair Housing?
Federal protected bases
Covered issues
Illegal Discrimination

Who must comply?



What 1s Fair Housing?

Fair housing is the right of all
people to be free from
discrimination in the rental, sale,
or financing of housing.

Fair Housing means Equal Access



The Federal Fair Housing Act

Prohibits discrimination in public and private

housing on the bases of:

> Race

» Color

» National Origin

> Religion

> Sex (Gender)

> Disability

» Familial Status (Presence of children under
18, pregnant female, securing custody, and
designee of custodian)



What 1ssues are covered under the
Fair Housing Act?

»Most housing related transactions are

covered, including (but not limited to):
> Renting or buying a house, an apartment,
condo, or mobile home
> The terms or conditions of a rental or sale,
such as rules & policies or contract terms
> Reasonable accommodations or
modifications for a person with a disability
> Mortgage lending, appraisals, and
insurance |r.
> Advertising —



What makes discrimination
illegal?

» Discrimination means being treated
differently than others

» Not all discrimination is illegal

>Illegal Discrimination = Covered Issue
+ Covered Basis

Refusing to rent housin g to someone ( Issue )
because she 1s a woman ( Basis )



What makes discrimination
illegal?

Discrimination can also mean
a failure to reasonably accommodate a
person’s disability

A person who 1s disabled may need the
landlord to waive or change their rules to
afford the disabled person equal access to the

dwelling or public & common use areas




What makes discrimination
illegal?

Discrimination can also mean a
landlord’s neutral policy, when put
into practice, has a greater negative

impact on a protected class group
more than another group of people,
having a discriminatory effect.

For example, an overly restrictive occupancy
policy has the eﬂ”ect qf discouraging
families with children more than any other

type of household



Illegal Discrimination Can Be...

>Requiring a couple to move because
they are having a child

» Performing criminal background checks
only on African American men

»Evicting a white woman after learning
her boyfriend is Mexican

> Refusing to rent to a woman because she
has been a victim of domestic violence



Illegal Discrimination Can Be...

»Refusing to communicate with a deaf
applicant via aTelecommunications
Relay Service as a reasonable
accommodation

»Refusing a tenant’s maintenance

requests because that tenant filed a Fair
Housing complaint

>Failing to take action when a Muslim
tenant complains that another tenant 1s
harassing her because she wears a Hijab



Who must comply
with the Fair Housing Act?

» Can include, but is not limited to:

» Any person and/or entity involved in the
rental or sale of a dwelling or the
advertisement of a dwelling

>Any person and/or entity involved in the
design and construction of new dwellings

» Any person and/or entity involved in other
real estate related transactions such as
mortgage lending, property/hazard
insurance, zoning, municipal services



This Means...

»Property Owners

»Property Managers

»Property Maintenance Staff

> Real Estate Brokers or Agents

» Homeowners/Condominium Associations

»Housing Authority Staff

»Housing Developers and Contractors

» Mortgage Lenders and Financial
Institutions

» Advertising Media R

***not an all inclusive list**+*



Specific Fair Housing Issues
Disability
Domestic Violence
Sexual Orientation

Family Status
Advertising



The Fair Housing Act and
Disability

Who 1s disabled?

Design and Construction Requirements
Reasonable Modification

Reasonable Accommodation
What can a landlord ask?



ﬁ ‘ Who 1s Disabled? &

» Definition of disability:

>“A physical or mental impairment

which substantially limits one or
more major life activities”; or

> A record of such an impairment; or
»Being regarded as having such an

»

impairment




Accessible Design and Construction
under the Fair Housing Act

Since 1991, the design and
construction of new
multifamily housing
developments must
incorporate the 7 basic

features of physical
accessibility in all units on a

_ ground floor and floors
it Wal Rt o G ab Bars Served by an elevator.



Accessible Design and Construction
under the Fair Housing Act

» Accessible building entrance on
accessible route
» Accessible and usable public and

common areas

» Accessible doorway & doors

» Accessible route into and through the
dwelling

» Accessible switches, outlets and
thermostats

» Reinforced bathroom walls for grab

bars
» Usable kitchens and bathrooms

https://www.hud.gov/program offices/fair housing equal opp/disabilities/accessib
ilityR
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Why Reasonable Accommodations
and Modifications?

Balancing the Scales
A
Ay

People with disabilities may require special
needs to ensure that they have equal
access and equal opportunity to use and
enjoy a dwelling and common/ public use
areas



Reasonable Modification

A reasonable modification is a structural change
that allows a person with a disability equal access
and equal opportunity to use and enjoy a
dwelling and common/public use areas.
Reasonable modifications are usually made at the
resident's expense. ™
*Exception: In Federally Funded housing facilities, the landlord

would be responsible for the cost and the installation of the

modifications, unless the modifications are unreasonable
(Section 504)

http://www.hud.gov/offices/fheo/disabilities/reasonable _modifications_mar08.pdf



Reasonable Modification

Examples
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Ramps

Grab Bars

Roll In Shower &




Reasonable Accommodation

A reasonable accommodation is a change in
rules, policies, practices, or services that
allows a person with a disability equal
access and equal opportunity to use and
enjoy a dwelling and common/public use
areas.

http://www.hud.gov/offices/fheo/library/huddojstatement.pdf



Reasonable Accommodation

Examples
Parki R
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Assistance Animals

An animal needed because of a
person’s disability that allows that
person to have equal access and
equal opportunity to use and enjoy
a dwelling and common/public use

areas




Assistance Animals
> The animal does not have to be
limited to a dog

» The animal does not have to be
trained or certified

» Landlord cannot impose pet rules on
assistance animals

»No pet deposits ﬂ m
»No weight, size or breed (i@jﬁ%
restrictions A

http: // portal.hud.gov/ hudportal/ documents/hudd
oc2id=servanimals ntctheo2013-01 .pdf
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Assistance Animals

» A landlord may impose rules on
assistance animals related to the health
and safety of other tenants, such as:

» Animal should not jump or bite at
people

» Animal’s waste must be picked up and
removed

» Tenant is responsible for any damage
caused by animal



A Landlord Can Ask...

»In some circumstances, a landlord may ask for
verification that the person is disabled and
needs the accommodation or modification
because of the disability

»This can be verified from a:
» Doctor
» Medical professional
» Peer support group
» Non-medical service agency
> A reliable third party who is in a position
to know about the individual's disability



Other Allowable questions:

» Can you pay the rent?
> Do you have rental references?

> Will you comply with the rules?



Some things a Landlord
CANNOT ask...

> What is the nature and severity of the
disability?
> Do you take medication?

> Can I see your medical records?

»Can I talk to your doctor?



When Must a Reasonable
Accommodation Request Be
Granted?

> The person is disabled

> There is a nexus between the
disability and the accommodation

> It is reasonable.



Reasonable vs. Unreasonable?

Undue financial and
administrative
burden

Fundamental
Alteration to the
Business




Undue Financial and
Administrative Burden

Evaluate the financial impact the
modification would have on your

Example:

Can you afford to install a $70,000
elevator?



Fundamental Alteration

Evaluate whether you are being asked
to provide a service not normally
provided 1n your business

Examples:
Distributing Medications?

Providing Care Giver Services?



What to do next?

Provide

ReaS Onable Accommodation or

Modification

Interactive Dialogue

NOt with disabled person
to implement
Reasonable

alternate
accommodation




Domestic Violence (DV)
and
Fair Housing

http: // WWW.hud.gov/ offices/ftheo/ library/ 11-
domestic—violence—memo—With—attachment.pdf



Three Types of Fair Housing Act
Discrimination in DV Situations

DISCRIMINATORY POLICIES-Policies that explicitly
treat women differently from men

UNEQUAL TREATMENT-Treating DV victims
differently than victims of other crimes; or

applying a policy to evict households for criminal
activity selectively against women who have been
abused by their partners; or applying the policy
“Not to Evict DV victims” differently between
female victims and male victims



Three Types of Fair Housing Act
Discrimination in DV Situations

DISPARATE IMPACT (DISCRIMINATORY EFFECT)

Zero-Tolerance Crime Policies

=

The Statistical Impact

¥

Illegal Housing Discrimination



The Statistical Impact

> Statistics show:

> Women are overwhelmingly the victims of domestic
violence

» African-American women experience Intimate
partner violence at a rate higher than white females
and women of other races.

> Native American women are victims of violent crime
at more than double the rate of other racial groups.

> Women of certain national origins and immigrant
women also experience domestic violence at
disproportionate rates.



Illegal Discrimination under
the Fair Housing Act

Based on the statistics, negative actions
against victims of domestic violence, such as
denial of housing and eviction based on the
violence in their homes, can have a disparate

impact (discriminatory effect) based on
gender, race and/or national origin
constituting illegal discrimination under the
Fair Housing Act.



A Solution...

Adopt a policy of not evicting the

domestic violence victim



The Fair Housing Act and Sexual
Orientation

Even though Sexual Orientation and
Gender Identity are not protected classes
under the Fair Housing Act, some
situations may still be covered by the Fair
Housing Act.



How?

Under Disability:

A gay man 1s evicted because his

landlord believes he will infect other
tenants with HIV/AIDS.

That situation may constitute illegal
disability discrimination under the Fair

Housing Act because the man is
perceived to have a disability, HIV/AIDS.



How?
Under Sex/Gender:

A property manager refuses to rent an

apartment to a prospective tenant who 1s
transgender.

If the housing denial is because of the
prospective tenant’s non-conformity with
gender stereotypes, it may constitute
illegal discrimination on the basis of sex
under the Fair Housing Act.



Equal Access to Housing in HUD Programs
Regardless of Sexual Orientation or Gender
Identity-Effective March 5, 2012

» Defines sexual orientation and gender
identity

» Adds general equal access provision
» Clarifies HUD “family” definition
» Prohibits inquiries in certain contexts

» Adds sexual orientation and gender identity
to existing FHA equal access provision



Familial Status

What is familial status?
Do’s and Don’ts

Occupancy
HOPA




Deﬁning Familial Status

> The presence of one or more children
under the age of 18 1n the household

> Parent, step-parent, adoptive parent,
guardian, foster parent or custodian of a
minor child

>Pregnant woman or someone in the
process of acquiring legal custody of a

child



Do’s and Don’ts:

» Do not refuse to rent to qualified families
with children unless you are a Housing for
Older Persons

» Do not refuse to rent to qualified families
with children because of safety hazards -
provide a safe environment for all tenants

» Do not limit qualified families with children
to certain floors of buildings or to certain
areas within housing complexes — integrate
families with children throughout the
complex



Do’s and Don’ts:

> Do not establish rules that target
children - set rules that cover everyone

>May follow existing health and safety
laws when setting age limits for pool use

>May follow existing industry standards
when setting age limits for use of spa
equipment



Occupancy

Under some circumstances, a housing
provider’s occupancy policy may have
an unfair and larger negative impact on
families with children and may,
therefore, constitute a violation of the
Fair Housing Act



Occupancy —The Keating Memo

Keating Memo discusses reasonable occupancy
policies
»Two persons per bedroom, as a general rule,
1s reasonable

»HOWEVER, reasonableness is not solely
determined by the number of people
permitted in each bedroom

http://www.hud.gov/offices/fheo/library/occupancystds.pdf



The Keating Memo - Continued

» Reasonableness of an occupancy policy 1S
also determined by:

»Size of bedrooms and unit
>Age of children
>C0nﬁguration of unit

» Other physical limitations of housing

> State and local law LBy
)

l;:i‘;



Housing for Older Persons Act (HOPA)

> The Fair Housing Act prohibits discrimination

in housing based on family status (presence of
children)

> There are three exceptions to this rule found in
the Housing for Older Persons Act:

> State or Federal housing programs designated
by HUD Secretary to be specifically for the
elderly

> 62+ Housing
> 55+ Housing

http://www.hud.gov/offices/fheo/seniors/index.cfm



HOPA - Continued

62+ Housing
Housing facility or community intended
for and solely occupied by persons 62
years and older




HOPA-Continued

> 55+ Housing-criteria to qualify:

>Housing facility or community where at
least 80% of 1ts occupied units 1s occupied
by at least one person aged 55 or older

> Intent to operate as housing designed for
persons 55 and older

» Process to verify age of occupants




Advertising

The Fair Housing Act prohibits the
making, printing or publishing of any
notice, advertisement or statement
(verbal and otherwise), that indicates any
preference, limitation, or discrimination
based on a protected class.




Advertising

The Fair Housing Act covers statements,
advertising and marketing used in the

rental, sales and lending process, including:
> Flyers

» Brochures

» Ads in the newspaper, on the radio, in

magazines, on television, and on the Internet
> Vacancy signs in the window

» Even little notes in the local laundromat or
grocery store and word-of-mouth



Advertising Guidelines

>Examples of Permissible phrases
» Master bedroom
» Desirable Neighborhood

» Kosher Meals Available
» Female roommate wanted

> Mother-in-law suite
»>No smoking
>Family room

http://www.hud.gov/offices/fheo/library/part109.pdf



Advertising Guidelines

>Examples of Phrases to Avoid

> White family home
» Adult Community ’

> Roselawn Catholic Home
(Without a non-
discrimination statement)

O
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What about “no pets”?


http://www.google.com/imgres?imgurl=http://www.chumpysclipart.com/images/illustrations/thumbnail/4114_vintage_black_and_white_bulldog_thinking.jpg&imgrefurl=http://www.chumpysclipart.com/illustrations/search/thinking&usg=__x0FaDkgCwDkY3QfKi-S7-FnLFxU=&h=150&w=150&sz=12&hl=en&start=46&zoom=1&um=1&itbs=1&tbnid=GGZ6Xq3R8LU-XM:&tbnh=96&tbnw=96&prev=/images?q=thinking+clip+art&start=40&um=1&hl=en&sa=N&ndsp=20&tbs=isch:1

Advertising - Continued

THE KEY:
DESCRIBETHE PROPERTY
NOTTHETENANTS!

8



More Fair Housing Issues

Criminal History
Harassment

Limited English Proficiency



Criminal History Guidance
under the Fair Housing Act

http: // portal.hud.gov/ hudportal/ documents/huddoc?
1 d=HUD OGCGuidAppFHAStandCR.pdf



http://portal.hud.gov/hudportal/documents/huddoc?id=HUD_OGCGuidAppFHAStandCR.pdf
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Criminal History and
The Fair Housing Act

On April 4, 2016, HUD’s Office of General
Counsel (OGC) issued guidance entitled,
“Office of General Counsel Guidance on
Application of Fair Housing Act Standards to
the Use of Criminal Records by Providers of
Housing and Real Estate-Related

Transactions”



Criminal History and
The Fair Housing Act

The purpose of the guidance 1s to address how
the Fair Housing Act applies to the use of
criminal history by housing providers.

The guidance applies to all housing providers
covered by Fair Housing Act and covers any use
of criminal records, including applicant
screening and tenant eviction.



Criminal History and The Fair
Housing Act
Two Types of Illegal Discrimination

Intentional Discrimination

Discriminatory Effect



Illegal Fair Housing Discrimination
Intentional Discrimination

_(Difference n Treatment)

Housing provider intentionally treats individuals
with a comparable criminal history differently
because of their race, national origin, or other
protected characteristic.

Examples:

*Housing provider rejects an Hispanic applicant based on
his criminal record, but admits a non-Hispanic White
applicant with a comparable criminal record

*Housing provider has a policy of not renting to persons
with certain convictions, but makes exceptions for Whites but

not African Americans



Illegal Fair Housing Discrimination
Discriminatory Effect Discrimination

When a policy or practice that restricts access
to housing on the basis of criminal history has a
discriminatory effect on individuals of a
particular race, national origin, or other
protected class.

How do we know 1if the policy has a
discriminatory effect?
We use a 3-Step Analysis



Discriminatory Effect Discrimination
Three Step Analysis

Does the specific policy in question result in a
discriminatory effect on a group of persons because
of their race or national origin or some other
protected class? Use local or national statistics

Is the challenged policy or practice necessary to
achieve a substantial, legitimate, nondiscriminatory
interest of the provider? Use specific evidence, not
stereotypes or speculation, to determine suitability for

tenancy

If yes to #2 above, must ask if there is a less
discriminatory alternative



General Types of Cases That May Violate the
Fair Housing Act

Blanket ban on arrests or blanket ban
on “criminal activity” for applicants
and current tenants
Unjustifiable because an arrest record is

not proqf of prior criminal conduct



General Types of Cases That May Violate the
Fair Housing Act

Blanket ban on all convictions
Unjustifiable because it fails to differentiate
between prior conduct that demonstrates a
threat to housing provider's substantial,
legitimate, nondiscriminatory interest and

conduct that does not



Final Rule on Harassment

https: [/ WwWw.gpo.gov/ fdsys/ pkg/ FR-2016-09-
14/pdi/2016-21868.pdf
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Harassment Rule

On September 14, 2016 HUD’s final Harassment
Rule was published in the federal register.

The rule amends HUD's fair housing regulations
to formalize standards for use in investigations
and adjudications involving allegations of
harassment on the basis of all 7 protected

classes: race, color, religion, national origin,

sex, familial status, or disability.



Harassment Rule

» The rule defines “quid pro quo” and “hostile
environment harassment,” as prohibited
under the Fair Housing Act and specifies how
HUD will evaluate such complaints

» In addition, this rule clarifies direct and
vicarious liability in the Fair Housing Act
context



Harassment Rule
Quid Pro Quo “This for That”

Quid Pro Quo Harassment occurs when:

> A person is subjected to an unwelcome request
or demand because of his or her protected
characteristig, 1.e., of sex, race, color, religion,
national origin, familial status, or disability, AND

» Submission to the request or demand is, either
explicitly or implicitly, made a condition related
to housing or a residential real estate-related
transaction.

A person’s conduct may constitute quid pro quo
harassment whether or not the victim submits to

the unwelcome request or demand.



Harassment Rule
Hostile Environment

Hostile environment harassment occurs when a
person is subjected to unwelcome conduct that
is sufficiently severe or pervasive as to interfere
with the availability, terms, conditions or
services of his or her housing or a residential
real estate-related transaction because of a
protected characteristic.



Harassment Rule
Hostile Environment

Whether a hostile environment has been created
requires an assessment of the totality of the
circumstances, which includes, but is not limited to:

»the nature of the conduct

> the context in which the conduct occurred

> the severity

> the scope

> the frequency

»the duration,

> the location of the incident(s)

> the relationships of the persons involved.



Harassment Rule
Hostile Environment

A single incident of harassment may
violate the Fair Housing Act if it is
sufficiently severe to constitute hostile
environment or quid pro quo.

Harassment does not require

physical contact.



Harassment Rule
Liability
The Rule clarifies liability standards

under the Fair Housing Act.

» Direct Liability

» Vicarious Liability



Harassment Rule
Direct Liability

A person can be found directly liable for

his/her own conduct as well as:

> Failing to take prompt action to correct and
end discriminatory conduct by an

agent/ employee of which the person knew or
should have known.

> Failing to take prompt action to correct and
end a discriminatory housing practice by a
third-party, where the person knew or should
have known of the discriminatory conduct

and had the power to correct 1t.



Harassment Rule
Vicarious Liability

The rule makes clear that a person is
vicariously liable for the actions of
their agents or employees, regardless
of whether the person knew or
should have known of the conduct
that resulted in a discriminatory
housing practice.



Limited English Proficiency
(LEP) Guidance under the
Fair Housing Act

http://portal.hud. gov/ hudportal/documents/huddoc?id=lepm
emo091516.pdf



http://portal.hud.gov/hudportal/documents/huddoc?id=lepmemo091516.pdf
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LEP and the Fair Housing Act

On September 15, 2016, HUD issued
“Limited English Proficiency” (LEP)
guidance that addresses how the Fair
Housing Act applies apply to claims of
housing discrimination brought by people

because they do not speak, read, or write
English proficiently (LEP).



LEP and the Fair Housing Act

LEP refers to a person’s limited ability to read,
write, speak, or understand English.

People with Iimited English proﬁciency are not
a protected class under the Fair Housing Act.

However, the Fair Housing Act prohibits
discrimination based on national origin, which
is closely linked to the ability to communicate

proficiently in English (LEP).



LEP and the Fair Housing Act

The guidance addresses how the Fair
Housing Act applies in cases in which a
housing-related decision —such as a
landlord’s refusal to rent or renew a
lease — involves a person’s limited ability
to speak, read, write, or understand

English.



LEP and the Fair Housing Act
Two Types of Illegal Discrimination

Intentional Discrimination

Discriminatory Effect



LEP and the Fair Housing Act
Intentional Discrimination

» Using a person’s LEP status to
intentionally discriminate because of
race, national origin, or another
protected characteristic.

»Selectively enforcing a language-related
restriction based on a person’s protected
class



LEP and the Fair Housing Act
Intentional Discrimination

» Examples :

>applying a language-related requirement to
people of certain races or nationalities

> posting advertisements that contain blanket
statements, such as “all tenants must speak
English”

> immediately turning away applicants who are not
fluent in English

> targeting racial or national origin groups for
scams related to housing



LEP and the Fair Housing Act
Discriminatory Effect

Nearly 9 percent of the U.S. population is
Iimited in English proficiency.
Approximately 65% of these individuals speak
Spanish, while 7% speak Chinese, 3% speak
Vietnamese, 2% speak Korean and 2% speak Tagalog.

Housing decisions that are based on limited
English proficiency may have a greater negative
impact (discriminatory effect) on these and other
groups because of their nationality.



LEP and the Fair Housing Act
Discriminatory Effect

Determining whether a practice has a discriminatory

effect involves the three-step analysis, much like

we’ve seen 1n the previous slides:

» What is the statistical evidence showing the
discriminatory effect?

» Is the provider’s policy or practice necessary to
achieve a substantial, legitimate,
nondiscriminatory interest?

> If so, is there a less discriminatory alternative
policy or practice?



Q&A



